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IN THE SUPREME COURT OF THE STATE OF UTAH
DENNIS R. COOK,
Plaintiff-Appellant,
v.

Case No. 860511

CHRISTIANSEN BROTHERS, INC., a
Utah corporation; MONTMORENCY
HAYES AND TALBOT ARCHITECTS,
INC., a Utah corporation; MHT
ARCHITECTS, INC., a Utah
corporation; and HALVERSON
PLUMBING AND HEATING, INC.,
Defendants-Respondents.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Did

the trial court err in granting Defendants summary

judgment against Plaintiff?
2.

Did the trial court correctly rule that as a matter of law

the design and construction of the water fountain was not the
proximate cause of Plaintiff's injuries?

STATEMENT OF THE CASE
Plaintiff brought suit against Defendants, alleging that on or
about November 21, 1981, Plaintiff was injured in a fall in the
Sears Automotive

Center

in the Newgate

Mall, in Ogden, Utah.

Plaintiff claimed that "his injuries were the proximate result of

i

t

negligent

design, construction

in and

placement

of

a drinking

fountain in the Sears Automotive Center by the Defendants, all
persons and entities responsible for the design and construction

*

at the Automotive Center."
A third-party complaint was filed against Van Boerum & Frank
Associates, and the Defendants and Third-Party Defendants filed
crossclaims.
Defendant MHT Architects was dismissed from the action on the
ground that it was not a proper party.
After

taking

Plaintiff's

motions for summary judgment.

deposition,

the

Defendants

made

The Honorable David Roth granted

Defendants' motions for summary judgment.

Plaintiff now appeals

from that judgment.

STATEMENT OF FACTS
Plaintiff was an employee of Sears Roebuck and Company for
five years from 1977 to 1982.

[Cook Depo. at 3, 23, 24.]

At the

time of his fall, he was an assistant automobile center manager.
[Cook Depo. at 3.]
The water fountain in the Automotive Center is built next to
the north wall about 18 inches from a hole in the floor which is
an oil drain.

[Cook Depo. at 5.]

The oil drain is about 12

inches by 12 inches in length and width.

[Cook Depo. at 5.]

!

The

Automotive

Center

utilizes

These containers are approximately
[Cook Depo. at 21.]
engine

oil after

waste

oil

containers.

3 1/2 feet to 4 feet tall.

They have a bucket built on top that catches

an oil change and

transmission fluid is drained.

transmission oil when the

[Cook Depo. at 21, 45, 46.]

waste oil containers are movable.
bottom

two

The

A petcock is located on the

of the waste oil containers.

[Cook Depo. at 21.]

The

waste containers are drained by sliding the oil containers over
the oil drain in the floor located next to the drinking fountain.
[Cook Depo. at 21.]

The petcock is opened and the oil empties

into the oil drain in the floor.

[Cook Depo. at 21.]

The waste

oil containers are stored in the area of the drinking fountain.
[Cook Depo. at 21.]
Sometimes

oil

would

miss

the

hole

when

the

containers were drained, spilling oil onto the floor.
at 21.]

waste

[Cook Depo.

Additionally, the waste oil containers leaked.

Depo. at 21.]
and dripped.

oil

[Cook

They sat in the area of the fountain every night
[Cook Depo. at 9.]

shop leaked oil.
floor in the shop.

Also, the hydraulic racks in the

[Cook Depo. at 21.]
[Cook Depo. at 21.]

A floor in an automotive shop —
is always slick.

There was always oil on the

it does not matter where

[Cook Depo. at 16.]

antifreeze is slick.

The least bit of oil or

[Cook Depo. at 16.]
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—

One drop of oil will

I

spread quite a bit.

[Cook Depo. at 50.]

lubricant gets on the floor.

Antifreeze and tire

[Cook Depo. at 44.]

There are oil

tracks all over the place; everybody has oil on the bottom of his
soles.

[Cook Depo. at 54.]

Plaintiff had oil on the soles of his

boots.

[Cook Depo. at 7.]

There is always something slick on the

floor in all parts of the shop.
slip on the slick floor.

[Cook Depo. at 16.]

Employees do

[Cook Depo. at 44.]

During the day, Plaintiff worked in all the different bays in
the Automotive Center.

[Cook Depo. at 55.]

the shop helping the other employees.

He travelled all over

[Cook Depo. at 55.]

Even

if the drinking fountain had not been in the location it was in,
Plaintiff during the day he fell would have been in the vicinity
of the oil on the floor where he fell; everybody went in that
area.
On

[Cook Depo. at 56.].
the

day

leaking water.
floor.

Plaintiff

fell, the drinking

[Cook Depo. at 55.]

fountain

was not

There was no water on the

[Cook Depo. at 21.]

There

was

a

circle

of

oil

approximately

circumference on the floor by the fountain.
The oil was between

the drinking

18

inches

in

[Cook Depo. at 50.]

fountain and

the oil drain.

[Cook Depo. at 50. ]
Plaintiff
[Cook

walked

Depo. at

7.]

up to the water fountain to get a drink.
Tom Shock, a Sears1

employee, called out

Plaintiff's name while Plaintiff was getting a drink.

-4-

[Cook Depo.

at 31.]
feet.

Plaintiff then quickly turned around by pivoting on his
[Cook Depo. at 32.]

Plaintiff then fell back and hit the

fountain with his neck and then fell to the floor.

[Cook Depo.

at 7.]

SUMMARY OF ARGUMENT
Summary judgment is appropriate since Plaintiff failed to set
forth specific facts showing there is a genuine issue for trial.
The design and placement of the water fountain had nothing to do
with Plaintiff's fall, except that Plaintiff just happened to be
standing by the fountain when he fell.

The shop had oil and other

slippery fluids on the floor in all areas of the shop.
had oil on the bottom of his boots.

Plaintiff

Plaintiff would have been in

the area where he fell even if the water fountain had not been
there.

There

was

no

water

on

the

floor

from

the fountain.

Plaintiff fell because of the way he turned around on the slick
floor when another employee called his name.

The water fountain

did not in any way cause the fall.

ARGUMENT
POINT I
PLAINTIFF FAILED TO SET FORTH SPECIFIC FACTS
SHOWING THERE IS A GENUINE ISSUE FOR TRIAL
A summary judgment "sought shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories, and admissions
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on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law."

Rule 56, U.R.C.P.

"The affidavit must 'set forth specific facts1 showing there
is a genuine issue for trial"

Rule 56(e) U.R.C.P.; Webster v.

Sill, 675 P.2d 1170, 1172 (Utah 1983).

"An affidavit which merely

reflects the affiant's unsubstantiated conclusions and which fails
to state evidentiary facts is insufficient to create an issue of
fact."

Williams v. Melby, 699 P.2d 723, 725 (Utah 1985).

"[A]

deposition

ascertaining
subject
supra

is

generally

more

reliable

means

of

the truth than an affidavit, since a deponent is

to cross-examination

at

a

1172.

"[W]hen

and an affiant is not."

a party

Webster,

takes a clear position

in a

deposition, that is not modified on cross-examination, he may not
thereafter

raise

an

issue of fact by his own affidavit which

contradicts his deposition, unless he can provide an explanation
of the discrepancy."
In

support

of

Id. at 1172-73.
their

motions

for

summary

Defendants relied on the deposition of Plaintiff.

judgment,

the

At the time of

the hearing on the motions, Plaintiff filed an affidavit.

In the

affidavit, Plaintiff expresses an opinion that "the injury would
not have happened but for the fact that the drinking fountain and
oil drain were placed so close to each other that an accident was

-6-

inevitable."

Yet, Plaintiff offered no testimony in support of

this contention.

Plaintiff offered no testimony to show that the

placement of the fountain was the proximate cause of Plaintiff's
injuries.
which

Plaintiff's affidavit is contradicted by his deposition

describes

in

detail

supra,

the

the

circumstances

surrounding

Plaintiff's fall.
In

Webster,

plaintiff

mowed

and

landlord's lawn in return for a reduction of rent.
the

lawn, plaintiff

slipped, caught

his foot

watered

While mowing

under

casing, and the mower blade severed his big toe.

his

the mower

The plaintiff

sued his landlord, claiming that the defendant, by watering the
lawn, had created

a dangerous and slippery condition.

At his

deposition, the plaintiff testified that he could not understand
how he slipped.

However, the plaintiff filed an affidavit that

stated that defendant sprinkled a part of the lawn so that the
lawn became wet and slippery and negligently left the lawn in a
slippery, wet, and unsafe condition for mowing which caused the
plaintiff to slip and sustain injuries.
summary

judgment

granted

by

the

This Court upheld the

trial

court,

holding

that

"plaintiff's affidavit wholly failed to explain the discrepancy
between the deposition and the affidavit.

Id. at 1173.

Similarly, in the present action, Plaintiff's affidavit fails
to

explain

the

discrepancy

between

-7-

the

deposition

and

the

affidavit.

When asked what caused his fall at his deposition

Plaintiff responded:

"I don't know for sure whether it was the

oil on the floor or whether it was just by turning around when the
gentleman

said

something

to

me.ff

[Cook

Dep.

at

22.]

Yet,

Plaintiff claims in his affidavit that the water fountain caused
his fall without explaining the discrepancy between the affidavit
and the deposition.

POINT II
THE TRIAL COURT CORRECTLY RULED THAT
AS A MATTER OF LAW THE DESIGN, CONSTRUCTION, AND PLACEMENT
OF THE DRINKING FOUNTAIN WAS NOT THE PROXIMATE
CAUSE OF PLAINTIFF'S INJURIES
Plaintiff's injuries were not proximately caused by
placement of the drinking fountain.
cause Plaintiff's fall.

the

The drinking fountain did not

"Proximate cause" is defined as follows:

The standard definition of proximate cause is
that cause which, in natural and continuous
sequence, (unbroken by an efficient intervening
cause), produces the injury and without which the
result would not have occurred.
It is the
efficient cause — the one that necessarily sets
in operation the factors that accomplish the
injury.
Mitchell

v.

(Utah 1985).
Defendants'
injury.

Pearson
It
conduct

is

Enterprises,
Plaintiff's

was

697
burden

a substantial

Id. at 246.
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P.2d

240,

245,

246

to

show

that

the

causative

factor

of the

In appropriate circumstances, summary judgment may be granted
on

the

issue

Telephone

and

of

proximate

Telegraph

cause.

Jensen

Co., 611

P.2d

v. Mountain

363, 365

(Utah

States
1980).

Where, for instance, reasonable minds cannot differ that something
was or was not the proximate cause of injury.
Factual

causation

requires

a

connection between the complained
injuries.

Where

inferences

Id. at 365 n.4.

sufficiently

close,

actual

of conduct and the resulting

from

the

facts

are

remote

or

unreasonable, factual causation is not established as a matter of
law.

Walters v. Hampton, 14 Wash.App. 548, 543 P.2d

(1975).

When

the

proximate

cause

of

an

injury

is

speculation, the claim also fails as a matter of law.
Farmers'

Cooperative

of

Southern

Utah,

655

648, 652

P.2d

left

to

Staheli v.
680,

684

(Utah 1982).
In the instant case, the placement of the water fountain in
the

Sears' Automotive

Plaintiff's injuries.

Center

was

not

the proximate

cause of

Plaintiff describes his fall as follows:

Q.

Can you describe exactly how you fell - what
you were doing at the time you slipped?

A.

I walked up from the east kind of at an angle
to the water fountain to get a drink. And
one of my guys, Tom Shock, said something to
me.
And when I turned around, I lost my
footing.
And one foot headed towards the
hole and then I fell back and hit the
fountain with my neck - fell to the floor.

[Cook Depo. at 7; see appendix.]
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<

When Plaintiff was asked what actually caused him to fall, he
responded:
A.

(

I don't know for sure whether it was the oil
on the floor or whether it was just by
turning
around
when the gentleman said
something to me. I know it's the oil that
caused the problem when I lost my footing
when I turned.

[Cook Depo. at 22; see appendix.]
The water fountain had nothing to do with the fall.
was supervisor and assisted the other workers.
assist other Sears' employees.
of the shop.

Plaintiff

He moved around to

Plaintiff worked in all the areas

He testified that he would have been in the area of

the fall even without the fountain being there.

He could have

slipped when he was walking over to obtain a tool, to talk to
another person in the shop, or for any other reason.
fell when

he

coincidently

was by

drinking fountain did not leak.
There

is

oil

on

floors

automotive shop business.
boots.

in

the drinking

Plaintiff

fountain.

The

There was no water on the floor.

shops.

That

is

inherent

in the

Plaintiff had oil on the bottom of his

The oil by the fountain could have leaked from the waste

oil containers.

The fall was caused by the way that Plaintiff

twisted around on the slick floor when someone called his name.
Therefore, the placement of the water fountain in the automotive
shop had nothing to do with causing Plaintiff's fall.

-10-

CONCLUSION
Plaintiff failed to set forth any specific facts showing there
is a genuine issue for trial.
water

fountain

injuries.

was

not

the

The design and placement of the
proximate

cause

of

Plaintiff's

Plaintiff fell because of the way he quickly turned on

the slick floor when another employee called his name.

Summary

judgment should be confirmed.
RESPECTFULLY submitted this-f^^February, 1987.
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Q

How much oil would you say?

A

Maybe a foot square and then little pieces all

over.

You know* oil spreads real easy and the floor

was—it 1 s like a wax that they put on the floor—on the
concrete.

So it's slick anyway even if you get water on it.

It was slick.
Q

Did you have some oil on the soles of your boots

that day?
A

I'm sure just walking through the auto center I

would have oil or something on it.
Q

Can you describe exactly how you fell—what you

were doing at the time you slipped.
A

I walked up from the east kind of at an angle to

the water fountain to get a drink.

And one of my guys#

Tom Shock# said something to me. And when I turned aroundr I
lost my footing.

And one foot headed towards the hole and

then I fell back and hit the fountain with my neck—fell to
the floor.
Q

When you fell# then you were facing the east?

A

I was facing southeast.

Q

Southeast?

A

Uh-huh.

Q

And your head went backwards and you hit the

fountain?
A

I hit the fountain and fell to the floor.

7

1
2

A

T h e general area of where the fountain w a s at there

is normally a couple of waste oil containers.

3

Q

Would you please describe those.

4

A

They a r e about 3 1/2# 4 feet tall and they have a

5

bucket built on t o p that y o u catch the o i l i n . A n d then they

6

have a petcock on t h e bottom and they slide t h e oil con-

7

tainers over the hole and open the petcock.
B u t as I mentioned# t h e o i l containers did seep.

8
9

They did leak.

A n d there w a s oil b y the hole and around t h e

]0

fountain. There was always oil normally in the shop--the

n

racks* hydraulic racks do leak some too and there is oil

12 I around the racks.
P

Q

And how many oil changers were in the shop?

14

A

I think there were two engine oil and transmission

15

waste containers.

16

Q

And where were these normally stored?

17

A

Right b y the hole.

is

Q

A n d therefore there w a s the o i l on the floor from

i9
20
2i
22
23

the leaking—from those oil containers?
A

Leaking or if they missed when they drain the oil

out it would stay right there o n t h e floor.
Q

A n d w a s the water on the floor in addition to that

from the fountain?

24

A

N o t that I r e m e m b e r .

25

Q

What actually caused you to fall?

21

A

I don't know for sure whether it was the oil on the

floor or whether it was just my turning around when the
gentleman said something to me.

I know it's the oil that

caused the problem when I lost my footing when I turned.
Q

It was simply the oil?

You didn't trip in the

drain?
A

Nor sir. The drain is like I say» 18 inches away

and there was enough room for me to turn around without
falling in the hole.
Q

Have you done any lifting since the time of the

fall?
A

Nor sir.

Q

What other activities are restricted that you

normally engaged in?
A

I used to do a lot of—I have always been a

mechanic all of my life.

And I used to always do mechanical

work* which I can't do any more.
a body shop at one time.

I always used to d o — I had

I used to do a lot of paint work

and body work* which I can't do any more.
MR. HINCKSt

That's all I have.

EXAMINATION
BY MR. MARIQEBt
Q

I have a couple of questions. When was your

deposition taken before?
taken previously.

22

You indicated that it had been

